

Town of Mineral Springs

Town Hall  

3506 S. Potter Road

Town Council / Planning Board
Special Joint Meeting 

February 26, 2013 ~ 6:00 PM 

Minutes Draft 

The Town Council and Planning Board of the Town of Mineral Springs, North Carolina, met in Special Joint Session at the Mineral Springs Town Hall, Mineral Springs, North Carolina, at 6:00 p.m. on Tuesday, February 26, 2013.

Present:
Mayor Frederick Becker III, Mayor Pro Tem Valerie Coffey, Councilwoman Janet Critz, Councilwoman Lundeen Cureton, Wanda Glenn, Councilwoman Melody LaMonica, Michael LaMonica, Councilwoman Peggy Neill, Robert Neill, Planning Director Vicky Brooks and Deputy Town Clerk Janet Ridings.

Absent:
Councilman Jerry Countryman and Bettylyn Krafft.
Visitors:
Bill Duston.
With a quorum present Mayor Frederick Becker called the Special Joint Meeting of the Mineral Springs Town Council on February 26, 2013 to order at 6:16 p.m. and with a quorum present of the Mineral Springs Planning Board, Chairwoman Valerie Coffey called the Special Joint Planning Board meeting to order at 6:16 p.m.

1. 
Opening

· Councilwoman Critz delivered the invocation.

· Pledge of Allegiance. 

2. 
Conditional Zoning Districts Presentation – Bill Duston
· Planning Director Vicky Brooks introduced Mr. Bill Duston.  Mr. Duston serves as Chief Planner with N•Focus Planning and Design.  He began work there in March of 2012.  He previously had worked at Centralina Council of Governments (CCOG) of Charlotte North Carolina between 1984-2012 and served as CCOG’s Planning Director for the past 20 years.  Mr. Duston retired from CCOG in January of 2012.  While at Centralina, Mr. Duston wrote land use regulations and plans for a variety of local governments, both large and small, throughout the greater Charlotte region.  Mr. Duston is an expert on North Carolina planning law and regularly gives training sessions at North Carolina American Planners Association (NCAPA) and North Carolina Association of Zoning Officials functions, as well as to local governments throughout North Carolina.  Mr. Duston is a former NCAPA President and Vice-President of Chapter Development.  Mr. Duston received his Bachelor’s Degree in Geography from Florida State University and his Master’s Degree in Urban Planning from the University of Iowa.  

· Mr. Duston thanked the town for having him here this evening and explained that many of them had heard him give a presentation before and noted that his presentations are very informal.  Mr. Duston stated that we would be talking about Conditional Zoning this evening, which is a form of zoning that Mineral Springs doesn’t currently have.  Mr. Duston will be talking about the various types of zoning that are out there, the other two that the town does have, compare/contrast with conditional zoning and he will then present a case to them to see what they would do with it if they were voting on it.  Mr. Duston commented that it was great that we had both the planning board and the governing board here, because they always get involved with zoning; there cannot be a zoning case that comes before the town council first, if it doesn’t come before the planning board first it would be a violation of North Carolina law.  The governing board always makes the final decision.  Everything Mr. Duston says this evening will be based on North Carolina law.  

Presentation
· Who Hears Conditional Zoning Cases
· Technical Review Committee: Some of the bigger communities have a technical review committee, where the street department, the fire department, the police department and the engineering department all give their “say so” on things prior to the planning board giving their say so.  Not so much here in Mineral Springs, because we are not that big and we don’t have that many staff.

· Planning Board: Always must be given the opportunity to make recommendations.

· Governing Board: Always makes the final decision. 

· Board of Adjustment: Never gets involved with rezoning cases.

· Additional Notes: If there is something that runs afoul of North Carolina law, if it is something worthwhile, the town could try to get a local bill enacted by the legislature to do it your way and many local governments have done it.

· Zoning Menu
· Straight (general) Rezoning: Oldest form of zoning; with some limitations, property owner can request zoning change from one general district to another; if approved, any use allowed in the underlying district can be built according to the standards for that use; and no conditions can be placed on such rezoning, it is either approved or disapproved…..don’t ask, don’t tell on what will be built. Property owners, neighbors, and others can speak to anyone they want to prior to the planning board meeting or governing board public hearing unless the Rules of Procedure preclude that (see Rules of Procedure). Third party rezonings might be limited (depends on local code). Advantages: planning board can talk with others prior to their meeting…unless locally prohibited; no findings of fact or quasi-judicial proceedings; property owner has full latitude to develop property per what is allowed in the underlying district; and relatively inexpensive to apply for rezoning, no site plans needed.  Disadvantages: no certainty as to what will be built on property; current property owner may sell property to another with totally different ideas for what is to be built; you cannot ask applicant “what are you intending to build on the site?”  If applicant brings proposed site plan, you must ignore it; potentially embarrassing for local government if something awkward gets built on the property.  If so, and, if legal, very difficult (but not impossible) to get the use removed. 
· Additional Notes:  (1) Mr. Duston “emphasized” that boards are not to consider what the applicant “says” they are going to do with the property.  (2) You cannot place any conditions on the rezoning. (3) Some communities don’t allow third party rezonings (check local code).
· Parallel Conditional Use (CU) Rezoning:• Available in North Carolina since 1992; • Two-step process: (1) rezone property to Conditional Use district….legislative process; (2) issue Conditional Use Permit…quasi-judicial process.  • Normally, planning board and governing board each have one meeting/hearing on both.  • Only thing that can be built on property is what is approved through Conditional Use Permit.  • Use(s) requested must be allowed in the underlying zoning district.  • Fair and reasonable conditions may be attached to Conditional Use Permit – conditions must be mutually agreed upon by applicant and governing board…or applicant loses.  • Any conditions offered by applicant or requested by governing board may not exceed those that are normally required…unless your code specifically allows standards (except through separate Board of Adjustment variance) - check code.  • For Conditional Use Permit, each finding of fact must be approved in favor of the applicant…if one is not found in the applicant’s favor, the Conditional Use Permit must be denied.  • Ordinance must state how Conditional Use Permit public hearing is to be advertised. Typical Conditional Use Permit Findings of Fact are: (a) The use will not materially endanger the public health or safety if located where proposed and developed; (b) The use meets all required conditions and specifications; (c) The use will not substantially injure the value of adjoining or abutting property unless the use is a public necessity; and, (d) The location and character of the use, if developed according to the plan as submitted and approved, will be in harmony with the area in which it is to be located and will be in general conformity with all applicable adopted plans.  Advantages: No back room deals; decision made by governing board based on evidence presented at public hearing.  May allow for a relatively benign use in a zoning district…more intense uses not allowed.  Example: Conditional Use B-1 zoning district may restrict allowed use to 25,000 square feet shopping center.  All other B-1 uses not allowed.  Certainty over final product.  Disadvantages: Each amendment/CUP stands on its own two feet; local government must keep track with each amendment/CUP…approval runs with land until changed.  Two public hearings; one legislative and one quasi-judicial, but most communities combine as one.  Conditional Use Permit hearing must be quasi-judicial.  Going through the findings of fact may be cumbersome for the governing board, especially if they are not used to handling quasi-judicial proceedings.  Since issuance of a Conditional Use Permit is through the quasi-judicial process, governing board can have no discussions with others prior to public hearing.  May be expensive for applicant; site plan, survey, architect, etc.  Property owner may not be able to develop property at all if rezoning approved, but not the Conditional Use Permit.
· Additional Notes:  A Conditional Use Permit hearing must be heard in a quasi-judicial nature that includes swearing-in, evidence, testimony and potential for cross examination.  This is not how the council normally operates, the whole idea of quasi-judicial is that everything has to be based on what is heard at the public hearing, so you can’t talk to anyone outside of the hearing and sometimes it’s difficult for council members to adhere to these rules, because they aren’t used to following them.  Council members must adhere to those rules when it comes to Conditional Use Permits, they should think of themselves as judge and jury, they must base their decision on the evidence that is given at the case, not what was heard outside of the hearing.  It is the council’s obligation to go through each Findings of Fact and it is the applicant’s duty to prove to the council that they have met each of the Findings of Fact.  If the applicant loses on any one of the Findings of Fact, then they have lost.  
· Questions: Mayor Becker mentioned that he and Ms. Brooks had just discussed imposing conditions that exceed the standards, but couldn’t remember if we were allowed to do that or not.  Mr. Duston advised Mayor Becker to look at the second bullet (any conditions offered by applicant or requested by governing board may only exceed…) and pointed out that you should check your code.  Any conditions have to be above the standards.
· Conditional (CD) Rezoning: • Newest form of zoning in North Carolina.  Same as Conditional Use, except it is a one-step process. • Is legislative in nature, rather than quasi-judicial.  • Fair and reasonable conditions on a specific development or site plan can be offered by the applicant, suggested by planning board or governing body.  • Conditions must be mutually agreed upon by applicant and governing board.  • Ex parte communication normally allowed (check planning board rules of procedure) …. Applicant usually can speak with neighbors, planning board members, elected officials….anybody.  • Public information meetings often required before planning board and governing board meetings to get input from neighbors; application can change based on citizen input.  • Any conditions offered by applicant or requested by governing board usually exceed those that are normally required.  Local government can allow for exceptions (the code should carefully address this).  Advantages: you can talk with applicant (yes), neighbors (yes), planning board/elected officials (maybe).  Neighbors’ input usually required.  No findings of fact; no quasi-judicial proceedings.  One-step rezoning.  Certainty over the final product.  Helps alleviate unnecessary concerns on what will get built.  Disadvantages: Each amendment stands on its own two feet; local government must keep track with each amendment…zoning runs with land until changed.  Potential for “back-room deals”; potential for spot zoning; really need coordination with adopted plans.  Can be costly to the applicant: site plan, survey, architect, etc.  Local government, neighbors may ask for too many conditions; conditions asked may not be “fair and reasonable”.
· Additional Notes:  The town doesn’t currently have this type of zoning.  Conditions (reasonable) which are above or below have to be mutually agreed upon; the governing body needs to have a good reason for whatever conditions they want that the applicant has not offered.  Code needs to be fairly explicit on the conditions.  Conveying information to the planning board need to be done accurately.  Neighbors get to see the plans and make recommendations/changes/alterations.  Neighbors' input is a phenomenal idea and it should be required.  Conditional Zoning and Conditional Use Permits should be recorded at the Register of Deeds; it is a great way of insuring that you know what is going to be there.  There is a potential for spot zoning; there needs to be coordination with adopted plans and having good knowledge of what is in the Land Use Plan is necessary.  
· Differences Between General, Conditional Use (CU) and Conditional Zoning (CD): 
	ISSUE
	GENERAL REZONING
	PARALLEL CONDITIONAL USE (CU) REZONING
	CONDITIONAL (CD) REZONING

	Does final decision run with land?
	Yes
	Yes
	Yes

	Quasi-judicial process
	No
	No for rezoning; Yes, for CUP
	No

	Can you ask applicant what will be built on property?
	No
	No for rezoning; Yes, for CUP
	Yes 

	Can you base your decision on a submitted site plan?
	No
	No for rezoning; Yes, for CUP
	Yes

	Fair and reasonable conditions OK?
	No
	No for rezoning; Yes, for CUP
	Yes

	Can you allow uses not allowed in requested district?
	No
	No
	Maybe… it depends on how Code is written

	Do you need to consider adopted plans when making final decision?
	YES
	YES
	YES

	Prior discussion of case with applicant or other OK?
	Yes
	No
	Maybe – refer to Rules of Procedure

	Do you need a statement of reasonableness?
	YES
	YES
	YES

	Do you need a statement of consistency (with locally adopted plans)?
	YES
	YES
	YES


· How to Enact Conditional Zoning (CZ):

• Establish CZ districts (can replicate some/all general zoning districts….but not mandate) in Code; some districts may only be CZ districts • Should state whether new CZ districts must meet, as minimum, standards of corresponding general districts.  If not, what deviations are OK? • Establish guidelines for processing CZ zoning applications (content of application; submittal deadline; fees, etc.) 

· Public Informational Meeting(s):
• When is meeting held? Where is meeting held? Should there be 1 or 2 meetings? • How is meeting advertised? Who notifies? Notify all adjoining owners? All owners within 100 feet? 500 feet? ¼ mile? • Who conducts meeting: staff? Applicant? • If applicant conducts, does staff attend? • Who writes up meeting notes?

· CZ Conditions:

• Conditions can be offered by applicant; additional “fair and reasonable” conditions can be requested by local government • Conditions should be “land use related”….→ Location/number of ingress points: OK → Number of gas pumps: Probably OK → Italian terra cotta roof: Probably NOT OK → Ownership: Never OK • In order to approve zoning request, conditions need to be mutually agreed upon

· Zoning Statement:

1. Statement of consistency (with Land Use Plan and all other applicable/adopted plans; and

2. Statement of reasonableness
GOVERNING BOARD MUST VOTE ON THESE STATEMENTS WHEN MAKING ZONING DECISIONS

· Statement of Reasonableness and Spot Zoning

1. Size of tract;
2. Compatibility of zoning with adopted plans;

3. Benefits/detriments of rezoning re: applicant, surrounding properties and community; and

4. Relationship of uses allowed under CZ zoning and uses currently allowed on adjacent tracts.

· Post Adoption Must Do’s
1. Keep comprehensive, consistent and easy to access records (digital and/or hard copy) of ALL CZ cases

2. Show all CZ zonings on official map (or other easy to find mechanism….i.e. tax ID number, address, etc.)

3. Give each CZ zoning a unique identifier (CZ 12-2; CZ11-4; use this identifier consistently

4. Make map with CZ zoning easy for staff (and public) to understand
· Questions:

· Councilwoman Critz: Can the meeting [public information] be taped? Mr. Duston: Yes

· Councilwoman Critz: How would conditional zoning be different than straight rezoning?  Mr. Duston: It is totally different, because if you are the applicant, the only thing that you going to be allowed to do is what is approved; end of discussion.

· Councilwoman Critz: What about talking to the applicant on conditional zoning?  Mr. Duston: That is your call, you have the ability to speak to people if you use the “Lee Myers” [former mayor of Matthews] rule: “I’ll talk to you all you want, but I am not going to tell you how I vote”.  “I am going to listen to you, but I’m not going to give you input”.

· Councilwoman Critz: Does being a council member or planning board member, under conditional zoning, give you more leeway?  Mr. Duston: With latitude, because you can ask and you can talk.  Planning board members should keep in mind that they need to look at their Rules of Procedure to make sure that they have the ability to do so.  This is one of the advantages of conditional zoning.

· Councilwoman Critz: When talking about the size of the tract, are you less likely to draw attention to a larger size or smaller size?  Mr. Duston: Smaller.  Mr. Duston referred to an instance he ran across in Union County with 19 acres out in the middle of nowhere that was rezoned and the judge said it was spot zoning.  Ms. Brooks asked about the days when they put B-4 zoning on corners.  Mr. Duston responded that the Cleveland County Land Use Plan where they strategized where they wanted to have business development out in the middle of nowhere; they wanted areas so you didn’t travel 15 miles to buy a loaf of bread and milk, so that may be the case.  The Land Use Plan might have called for spot zoning.  

· Ms. Brooks: If you have CUB-2, CUB-2, CUB-6, etc., should they all be made to be different colors [on the map]?  Mr. Duston: The easiest way of doing it is to cross hatch which lots are CU, but whatever is easy for the town to administer and easy for the public to understand.

· Ms. Brooks: When could Mr. Duston do this [conditional zoning code]?  Mr. Duston responded that it is relatively simple; if the town asks, he will get them a price.  Mr. Duston could do the code next week, it doesn’t take long.  Mr. Duston would need to have the town’s code digitally and he would probably do a questionnaire asking the town the questions that he poses in the public information meetings.  Councilwoman Critz commented that by incorporating the CU option into the town’s zoning, then the greatest advantage to the town is that under straight rezoning you can rezone a piece of property and be getting a “pig in a poke”, but with conditional zoning you know absolutely what’s going there, because you rezone it based on the plan for the build-out.  Mr. Duston responded yes and then as planning director, Ms. Brooks could give her opinion if she feels that the CU would have a better chance of passing.  Ms. Brooks can’t speak for the council, but she could relay the council’s history of voting.

· Ms. Brooks: If this is your favorite grocery store who wants to rezone, which is in the Downtown Overlay, how does that work?  Mr. Duston responded it is in the Downtown Overlay “move over” it is not only part of the plan; it is part of [being up against] the wall.  No matter what they build, whatever the Downtown Overlay calls for with one exception – do any conditions have to be above or do you allow for any conditions that go below.  For example: in the Downtown Overlay, parking is not a major concern, because you are in more of a downtown setting.  Let’s say 50 spaces are what is needed, you can say “we are going to let you go below”, but that needs to be stated in the code to give the applicant that opportunity.  Ms. Brooks asked if the overlay could be taken off.  Mr. Duston responded that the council could take it off; however, that would actually be another rezoning.  Ms. Brooks asked if that would then be spot zoning.  Mr. Duston responded “what does your plan say”.  Mayor Becker noted that the problem with the way the code was written; the Downtown Overlay language is very strict and in many cases is site specific.  It was actually designed by Nadine for the Matthews town center, the land use there is almost identical to that, so it is very site specific, but it doesn’t really fit many of our uses.  It becomes problematic with each individual lot; therefore, we see conditional districts as a way to get out of those really cumbersome difficult-to-administer rules.  If we went to conditional districts where we are specifying different requirements, we can make it work better.  Mr. Duston responded that when we write the conditional zoning language we could say “we have a very descriptive overlay district, one of the rules that we will let you go below is…” and then you would state what you want to go below.  If the applicant does a CU zoning as part of that rezoning, then you may allow them not to meet all of the requirements of the Downtown Overlay district.     

· Mr. Dustin completed his presentation with a case study from Matthews and how their planning board handled conditional rezoning.  There were several maps of the area in which this case study was focused, which gave the board a look at a particular situation in a specific area along with a project timeline.
3. 
Adjournment

· Councilwoman LaMonica made a motion to adjourn and Councilwoman Critz seconded.  The motion passed unanimously as follows:

Ayes: Coffey, Critz, Cureton, LaMonica and Neill

Nays: None
· Michael LaMonica made a motion to adjourn and Wanda Glenn seconded. The motion passed unanimously as follows:
Ayes: LaMonica, Glenn, Neill and Coffey

Nays: None
· The meeting was adjourned at 8:58 p.m.

Respectfully submitted by:

Vicky A. Brooks, CMC, Town Clerk


Frederick Becker III, Mayor 
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